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Introduction

Public pension funds are among those with the most
at stake in the enforcement of the federal securities
laws through class actions, yet the efficacy and legit-
imacy of class actions are often clouded by ideolog-
ical rhetoric. For public pension attorneys navigating
fiduciary obligations in increasingly polarized environ-
ments, it is crucial to under-
stand that support for class
actions transcends political
ideology. Conservative and
liberal principles support-
ing class actions are quite
similar. This article offers a
bipartisan case for contin-
ued engagement and lead-
ership in securities fraud
class action litigation.

For public pension attorneys
navigating fiduciary obligations in
increasingly polarized environments,
it is crucial to understand that
support for class actions transcends
political ideology.

The Class Action
Mechanism

It is important to under-
stand how class actions
operate. Class actions allow
fraud victims to take advan-
tage of economies of scale
to vindicate victims’ rights.
Victims of fraud often suffer losses too small to justify
the expense of litigation, or they may not even know
they were defrauded. Class actions overcome this by
allowing one representative to sue on behalf of all sim-
ilarly situated victims, transforming a widespread but
individually small harm into an actionable claim.

Consider Kukorinis v. Walmart, Inc., where plaintiffs
alleged Walmart’s scales inflated product weights and
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mislabeled produce.! No single shopper lost enough to
justify a lawsuit, but in the aggregate Walmart alleged-
ly profited substantially from deceptive practices. The
class action settled for $45 million,> demonstrating the
powers of aggregation to hold wrongdoers accountable.

This is even more critical in the securities context.
When companies lie to investors about their financials
or business, they defraud
investors just as surely as if
they breached a contract.

The Conservative Case
for Class Actions

From a conservative per-
spective,® class actions rep-
resent a decentralized and
free-market way to uphold
the rule of law.

Even for small government
conservatives, adjudicating
breach of contract, theft,
and fraud is an essential
role of government.* These
rules are essential to the
functioning of markets,
which depend on volun-
tary exchange and trust. Conservatives and liberals
understand that contracts are the backbone of free
markets, and for markets to work efficiently, prom-
ises must be credible—and punished by strong anti-
fraud laws—and property rights must be secured by
strong anti-theft enforcement. Unchecked breach of
contract, fraud, and theft distort markets and under-
mine societal trust and market efficiency.
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One option is to entrust enforcement to regulators
where private actors report their dealings to govern-
ment regulators or agencies, usually before those
dealings occur. The government, in turn, may be
empowered to prevent the venture from occurring,
or otherwise levy charges against individuals and
businesses that, in the government’s view, should be
punished. Under this model, government alone has
the power to decide wheth-
er and how to investigate,
prosecute, and penalize
breach of contract, theft,
and fraud on terms that the
government sees fit.

This is the European method
for handling such actions.
When regulators failed to
catch the key misconduct in
both the Volkswagen diesel
scandal, in which Volkswa-
gen inserted computer code
that only turned on the cars’
emission controls when the
car was being tested, but
not on the road, and the GM
ignition switch scandal, in which GM’s ignition switches
suddenly turned off, causing fatal crashes. The crucial
discoveries were made by private attorneys enforcing
plaintiff’s private rights.> However, only American car
owners benefited from the $15 billion class action set-
tlement.®

Privatized enforcement upholds both conservative and
liberal principles in that it empowers victims to seek
redress for the harms they have suffered. Victims use
their own resources to bring claims, and if they suc-
ceed, they are compensated in proportion to the harm
suffered. This model aligns incentives with enforce-
ment: wrongdoers face real consequences and vic-
tims are compensated, while enforcement is driven by
those who suffered harm.

Class actions give ordinary people
and institutional investors alike a
pathway to justice that may other-
wise be inaccessible.
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The Liberal Case for Class Actions

The liberal, or left-leaning,’ rationale of class actions is
more familiar, grounded in equity, consumer protec-
tion, and corporate governance and accountability.

Class actions give ordinary people and institutional
investors alike a pathway to justice that may otherwise
be inaccessible. Lawsuits
are expensive, and many
claims are not individual-
ly viable. Liberals see class
actions as a democratizing
tool that ensures all individ-
uals, regardless of wealth or
status, may vindicate their
rights and receive compen-
sation in the amount of their
loss, regardless of the size of
their loss.

This is especially true in
securities litigation. Individ-
ual fund members may lose
only a few dollars per share,
which is hardly worth an
individual claim. But pension funds represent thou-
sands of members, many in public service jobs, and are
uniquely positioned to bring class actions that protect
both financial security and long-term retirement sta-
bility.

In this sense, class actions serve both liberal and con-
servative principles. For liberals, the aggregation of
many cases of small individual harms promotes access
to justice. But, as seen above, for conservatives, this
same aggregation of claims is an effective tool to pro-
tect property rights, punish wrongdoers, and ensure
the efficient allocation of capital in a market-based sys-
tem.

Class actions also serve as a necessary counterbalance
to corporate power.? They allow dispersed victims to
aggregate claims and hold executives accountable for
misconduct that would otherwise go unchecked.
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In the securities context, the executives who run
America’s largest corporations often operate with little
shareholder oversight. Securities class actions empow-
er investors to challenge misconduct. For example, a
securities class action against BP recovered $175 mil-
lion for alleged misrepresentations surrounding the
Deepwater Horizon oil spill, which killed 11 workers
and spilled an estimated 4.9 billion barrels of crude oil
into the ocean.’

The liberal principle of cor-
porate accountability fits
hand-in-glove with conser-
vative principles for privat-
ized market regulation. For
liberals, the BP and Volk-
swagen cases exemplify fair-
ness and accountability. For
conservatives, privatized
enforcement to remedy
fraud and damaged proper-
ty ensures efficient markets
with minimal government
intrusion.  Class actions
achieve what government
alone cannot: efficient, mar-
ket-based enforcement of
the rule of law.

Finding Common Ground: Conservatives and
Liberals Can Agree on Privatized Enforcement
Through Class Actions

As demonstrated above, both conservatives and liber-
als can support class actions. The actions that enforce
the conservative’s desire for anti-fraud, anti-theft, and
contract enforcement are the same actions that pun-
ish corporate wrongdoing and hold powerful actors
accountable for their actions. Similarly, the actions
that ensure victims’ rights are vindicated are the same
actions that democratize access to the courts and
allow everyone to seek redress for their harms.

Class actions thus embody liberal and conservative
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principles. They prevent businesses from profiting
from widespread fraud in amounts too small to trig-
ger individual suits, allowing victims to vindicate their
rights, and deter executives from manipulating mar-
kets for personal gain. They provide swift and fulsome
redress for wrongdoing and maintenance of the rule
of law essential to a free and prosperous society, while
preserving the limited-government values conserva-
tives prize. This is nearly identical to liberal reasoning:
by harnessing economies of scale, class actions allow
all individuals, regardless of
their level of resources or
background, to vindicate
their rights and hold cor-
porations accountable for
wrongdoing. At bottom, and
at minimum, conservatives
and liberals can agree that
the class action mechanism
is an important tool in the
regulatory toolbelt.

Conservatives and Liberals Can Agree
on Privatized Enforcement Through
Class Actions

Conclusion

Public pension plans are not

partisan actors, they are

fiduciaries. Whether one

subscribes to conservative
or liberal principles, class actions are indispensable.
By taking a leadership role in class actions, pension
funds do more than recoup funds and protect the
retirements of their beneficiaries. They help maintain
market integrity, deter future fraud, and elevate best
practices in corporate governance. In a polarized age,
class actions remain a rare bipartisan tool where con-
servatives and liberals alike can agree that the rule
of law, faithfully enforced, sustains both markets and
democracy.
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